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MEMORANDUM
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Jana Clark OC
Deputy City Attorneys
CC: Jennifer Johnston, Deputy City Administrator

Jorge Rivas, Executive Director, Office of Civic Engagement & Immigrant Affairs
DATE:  January 16, 2025
RE: Limits on U.S. Immigration and Customs Enforcement Search Authority

In this memorandum, we provide written public guidance regarding legal limits on the
authority of U.S. Immigration and Customs Enforcement (ICE) and other federal immigration
enforcement agencies to request information or conduct searches in San Francisco, including on
City property. ICE agents are most frequently responsible for federal immigration law
enforcement, but other federal agencies may also attempt to enforce immigration laws. The
guidance in this memorandum refers only to ICE but applies as well as to any other federal
agencies attempting to enforce immigration laws.

City employees should immediately notify appropriate department staff designated by
their department (e.g., a supervisor) if ICE agents contact employees while they are performing
their official duties, or if employees become aware that ICE agents are seeking to access City
records or to come onto City property. Employees or their supervisors should also immediately
notify the liaison for their department in the City Attorney’s Office. Individuals and
organizations that receive City funding but are not part of City government should ensure that
they comply with their agreements with the City, and should rely on their own counsel for legal
advice.

Under the City’s longstanding Sanctuary policies, codified in Administrative Code
Chapters 12 H and 12 1, City agencies and employees are generally prohibited from using City
funds or resources to assist ICE in enforcing federal immigration laws. There are very limited
exceptions to this general prohibition. These City policies mean that City employees generally
cannot participate in investigations, surveillance, and arrests conducted by ICE to enforce civil
immigration laws, cannot share an individual’s personal information (e.g., home or work contact
information or emergency contacts) with ICE, and cannot collect immigration status information
or condition benefits on immigration status except where otherwise required by law. But, as
required by federal law, City employees are not prohibited from sharing information about an
individual’s immigration status with federal immigration officials.
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The purpose of these policies is to ensure that all residents trust City government,
cooperate with City institutions, and participate in City programs that promote the public health,
safety, and welfare. For example, the City needs crime victims and witnesses to cooperate with
the Police Department, to make San Francisco’s streets safe. The City needs parents to send their
children to school, to keep San Francisco’s economy strong. And the City needs people to seek
medical care, to prevent the spread of disease. For these reasons, and others like them, the City
needs all City residents to know they can access City services without fear of federal
immigration consequences. ‘

The City’s Sanctuary policies do not mean that the City can prevent federal immigration
enforcement from happening in San Francisco. The City’s Sanctuary policies also do not prohibit
individual employees from choosing to share immigration status information with the federal
government, and nothing in this memorandum should be interpreted to suggest otherwise.
Instead, the Sanctuary policies provide specific restrictions on how City agencies and employees
may interact with federal immigration authorities. Consistent with those policies and federal law,
which does not allow the federal government to coerce local governments into performing
immigration enforcement, we offer this guidance about City employees’ interaction with ICE
agents on City property.

¢  Whenever you encounter ICE agents:
o Except in the limited circumstances below where ICE agents have a valid
subpoena or a warrant issued by a federal judge or federal magistrate, City
employees are not required to cooperate with the agents.

o City employees are not required to show ICE agents personal identification of any
kind, including documents that prove citizenship or immigration status.

o City employees are not required to answer ICE agents’ questions.
o City employees are not required to speak with ICE agents at all.

o City employees may tell ICE agents that they choose not to speak with them or
direct them to a supervisor, and then say nothing else.

o As previously mentioned, City employees should immediately notify their
supervisor if ICE agents contact employees while they are performing their
official duties, or if employees become aware that ICE agents are seeking access
to City records or other City property. Employees or their supervisors should also
immediately call the liaison for their department in the City Attorney’s Office.
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o IfICE agents have no warrant:

O

o

ICE agents may ask for permission to enter a non-public area or conduct some
other kind of search, even if they do not have a warrant giving them the right to
do so.

No federal law requires City employees to admit ICE agents into non-public areas
for any purpose, including to arrest someone or conduct a search, without a
warrant. )

City employees should tell ICE that they cannot consent to any search of City
property without those employees first separately consulting the department
liaison in the City Attorney’s Office.

City employees do not need to help ICE agents find the person they are looking
for or give them any information.

¢ IfICE agents have a document they call a warrant:

O

ICE agents may present a piece of paper and say that they have a warrant. But
ICE often uses the word “‘warrant” to refer to different kinds of legal documents.

Sometimes ICE uses warrants issued by federal judges or federal magistrates.
Sometimes ICE uses warrants issued by administrative officials.

Each kind of warrant has different legal consequences. See below for additional
guidance on how to determine the type of warrant at issue and the appropriate
responses. Examples of judicial and administrative warrants are included in
Attachments A and B.

City employees presented with a warrant during the course of their official duties
should immediately notify their supervisors and the department’s haison in the
City Attorney’s Office.

ICE agents may also present documents called “subpoenas™ and “notices to
appear.” See below for additional guidance on these documents. Example
subpoenas and notices to appear are included in Attachments C and D.

e Was the warrant issued by a federal judge, or was it issued by an administrative
official?

o]

Was the warrant issued by a “District Judge” or “Magistrate Judge” in a court
called a “U.S. District Court™? If so, the warrant was issued by a federal judge.
Please see Attachment A for examples of judicial warrants.
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]

O

Was the warrant issued by anyone other than a “District Judge” or “Magistrate
Judge” in an institution called anything orher than a “U.S. District Court™? If so,
the warrant is an “administrative warrant” issued by an administrative official. For
example, administrative warrants may be issued by the Department of Homeland
Security, an immigration judge, or immigration officer. “Immigration judges” and
“administrative law judges” are NOT federal judges. They are administrative
officials. Please see Attachment B for examples of administrative warrants.

Whenever possible, City employees should consult their department’s liaison in
the City Attorney’s Office in advance to determine whether a warrant was issued
by a federal judge or an administrative official.

s If ICE agents have a warrant issued by an administrative official:

O

O

ICE typically uses this kind of warrant to arrest the specific person named in the
warrant.

An administrative official’s arrest warrant does not allow ICE agents to enter any
area that they could not have otherwise entered.

An administrative official’s arrest warrant does not allow ICE agents to search
anything, including City records, that they could not have otherwise searched.

As with the situation where ICE has no warrant (described above), no federal law
requires City employees to admit ICE agents into non-public areas for any
purpose, including to arrest someone or conduct a search, based only on an
administrative warrant.

If ICE agents are looking for a particular person, City employees do not need to
tell ICE agents anything about the person they are looking for.

City employees do not need to help ICE agents find the person they are looking
for.

City employees may inform ICE agents that they will not give them any
information.

City employees may tell ICE agents that they do not consent to the agents’
presence in non-public areas of City property, and may ask ICE agents to leave
non-public areas.

¢ IfICE agents have a warrant issued by a federal judge:

O

ICE typically uses this kind of warrant to search property, although they may also
obtain judicial warrants to arrest individuals.
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[

o A valid judicial search warrant allows ICE agents to conduct any search

authorized by the warrant. A valid judicial arrest warrant allows 1CE agents to
arrest the person named.

City employees and officials should comply with the warrant.

If the warrant is invalid, or there are other problems with the search, it may be
possible for the City to challenge the search later in court or through other
appropriate processes.

If ICE agents have a document called a subpoena:

o A subpoena is a document that requests the City or a City department or employee

to produce documents or other evidence. ICE has the power to issue subpoenas.
Please see Attachment C for example subpoenas.

City employees do not need to comply with an ICE subpoena right then, on the
spot.

City employees cannot be punished for refusing to comply with an ICE subpoena
until after the City has had the opportunity to challenge it in court.

If ICE agents try to serve a subpoena on the City:

o Most City employees are not authorized to accept subpoenas issued to the City

and County of San Francisco, or to decide whether to comply with those
subpoenas.

City employees presented with subpoenas should immediately call their
supervisor and their department’s liaison in the City Attorney’s Office.

If ICE agents have a document called a Notice to Appear (“NTA”)

o A notice to appear is a charging document issued by ICE, Customs and Border

Patrol (CBP), or the United States Customs and Iimmigration Service (USCIS)
seeking to commence formal removal proceedings against an individual before an
immigration court. Please see Attachment D for an example NTA.

An NTA does not allow ICE agents to enter any area that they could not have
otherwise entered.

An NTA does not allow ICE agents to search anything, including, but not limited
to, City records, that they could not have otherwise searched.

No federal law requires City employees to admit [CE agents into non-public areas
for any purpose, including to arrest someone or conduct a search, based only on
an NTA,
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o City employees do not need to tell ICE agents anything about the person they are
looking for.

o City employees do not need to help ICE agents find the person they are looking
for.

o City employees may inform ICE agents that they will not give them any
information.

¢ I ICE agents do not cooperate with the requests of a City employee:

o IfICE agents continue to demand access to non-public areas or records even
where City employees are not required to provide access as outlined above, please
do not physically interfere with the agents, even if the agents appear to be acting
without consent or appear to be exceeding the purported authority given by a
warrant or other document. City employees may inform the ICE agent that “1 do
not consent. But because | have no other choice at this time, I will not interfere
with your order.” They must immediate notify appropriate department staff and
the department liaison in the City Attorney’s Office. They must also carefully
document the agents’ actions while they are at the facility (if safe to do s0), or as
soon as possible after the agents lcave.

Please contact your department’s liaison in the City Attorney’s Office if you have any questions
about the above guidance.
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